
Zoning Board of Appeals 

of the Village/Town of Mount Kisco   

- - - - - - - - - - - - - - - - - - - - - - - - - - -X 

 

In the Matter of the Application of 

         Case No.:  ZBA  21-23 

Eugene Gilyard 

- - - - - - - - - - - - - - - - - - - - - - - - - - X 

 

          

1. Location of Property:     Property ID:  69.80-5-13 

87(89) Maple Avenue   

 

 

2. Description of Request:   

 

The applicant is owner of a parcel which has both a pre-existing nonconforming commercial 

use in one structure and a pre-existing nonconforming three-family residential use in another 

structure, improperly being used as a four-family house. The underlying zone permits one and 

two-family houses. The applicant proposes to change the use of a prior legal non-conforming 

personal service use to food-retail use (delicatessen).   

 

Pursuant to §110-34 D of the Village Zoning Code: “said nonconforming use shall not be 

changed to another nonconforming use without approval by the Zoning Board of Appeals, and 

then only to a use which, in the opinion of the Board of Appeals, is of the same or of a less 

restrictive nature.”1  The Application proposes to change the use of a prior legal non-

conforming personal service use to food-retail use, therefore necessitating an opinion of the 

Zoning Board of Appeals that the proposed use is of the “same or more restrictive nature” 

under the Village Zoning Code. 

 

 

3. Zoning of Property:  

 

 RT-6 – One- and Two-Family Residence District 

 

 

4. Variance(s) Requested:  

 

None. 

 

 

5. Dates of Public Hearings:   January 18, 2021 

 Date of Action:    February 8, 2021 

 

                                                 
1 There is an obvious typographical error in the printed Code. The clear intent and the context of the Code provision is that 

the phrase “less restrictive” should be “more restrictive”. 
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6. Comments Received at the Public Hearing.  

  

None. 

  

 

7. Documents Submitted with the Application: 

 

 Denial Letter from Peter J. Miley, Building Inspector, dated 10/14/2021 

 Zoning Board of Appeals Application, dated 12/09/2021 

 Letter from Eugene Gilyard, dated 12/09/2021 

 Letter from Charles Martabano, Esq., dated 12/9/2021 

 Letter from Charles Martabano, Esq., dated 12/10/2021 

 Copy of Appearance Ticket, dated 07/15/2017 

 Copy of Map of properties within 300 Feet  

 Full list of names for mailing 

 Affidavit of Mailing, dated 01/07/2022 

 Affidavit of Publication from The Journal News, dated 01/03/2022 

 Affidavit of Posting, dated 01/11/2022 

 Copy of Deed 

 Copies of Site Plan prepared by PCK Architecture, PC, dated 04/01/2019 

 Fees Paid 

 

 

8. SEQRA Determination: 

 

The subject application constitutes Unlisted Action in that it does not meet or exceed a 

threshold contained in the Type I list in section 617.4 and is not contained in the Type II list. 

An Unlisted Action requires a determination of significance: The proposed use approval will 

not alter the essential character of the neighborhood by simply changing the prior legal non-

conforming personal service use to food-retail use.  As such, this Board, hereby finds that the 

action will have no significant adverse impacts on the environment, no EIS is necessary and a 

Negative Declaration should be and is hereby adopted.  If it is subsequently determined that 

another agency approval is needed, uncoordinated review shall occur. 

 

9. Decision: Conditionally Approved 

 

 

10. Basis for Decision of ZBA: 

 

Under the enumerated criteria set forth in the Zoning Code and based upon a review of the 

entire record, including testimony, submissions, maps, records and all other documentary proof, 

the ZBA has determined that the proposed new use is of an equal or less impactful nature and 

more compatible with the neighborhood and community character.  Specifically, the Board 

determines that the change of use from personal service use to food-retail use of delicatessen 
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does not increase the degree of nonconformity, as refrigeration and cooking facilities, together 

with storage is less non-compliant or the new use is of the same or a more restrictive nature.  

 

 

 

11. Conditions of Approvals.     

 

1) This approval is solely for the application reviewed and considered by the Zoning Board. 

2) This is not a variance, does not create a conforming use, and shall not run with the land, but 

merely allows the food retail use to be substituted as a pre-existing nonconforming use for 

the personal service use. 

3) There shall be no restaurant use, but only food retail use (delicatessen). 

4) Nothing herein shall be deemed to prevent the future application of the Village Code 

provisions, including in particular Section 110-34. 

5) No utilization of the space may be initiated until an inspection by the Building Department 

of the balance of the property has occurred confirming that the residential structure on the 

same site has been properly restored to a pre-existing nonconforming three (3) family 

house. 

6) There shall be no use or occupancy of the second story of the commercial structure. 

7) If approvals are required of any other Village board, such conditions of any such approval 

shall be deemed incorporated herein by reference. 

 

12. Vote: BY ORDER OF THE BOARD OF APPEALS 

 

 Motion to approve by:      Vote:  Mr. Spector:    

         Mr. Hoyt:       

 Seconded by:       Mr. Weise:   

          Mr. Alfano:  

Ms. Broth:    

         Chair Boxer:    

 

 

RESOLUTION EXECUTED:    February ____, 2022 ZONING BOARD OF APPEALS  

Mount Kisco, New York     Village/Town of Mount Kisco 

 

 

 

        By:___________________________ 

               HAROLD BOXER, CHAIRMAN 
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